Factsheet 1: Deprivation of Liberty

Facts and Figures
4,000 people with a disability reside in an institution
Ireland does not have adequate legislation and procedures prescribed in law to address deprivation of liberty. For a person whose capacity is being questioned or who lacks capacity, there are no adequate legal safeguards and procedures to prevent the person being de facto detained in a residential care setting/nursing home/designated centre for people with disabilities/hospital. Due to the current lack of legislative safeguards there is no process of automatic review to determine if a person admitted to a residential care centre has consented to be there, and be subject to the institutional supervision related to this.
A third party, often a next of kin, can apply for the statutory financial support scheme for nursing home care on behalf of an older person, the third party may be asked to sign the contract consenting to care although they may have no legal authority to make decisions for that person. In the absence of a statutory assisted decision-making mechanism, it is commonly misinterpreted that the next of kin has authority to decide the person will be admitted to residential care, which residential care setting they are admitted to, and making care related decisions for the person 
Recognition of Capacity
Ireland continues to operate a ward of court system under the Victorian-era legislation Lunacy Regulations (Ireland), Act 1871. Despite the signing into law in December 2015 of the Assisted Decision-Making (Capacity) Act 2015 this legislation has not been commenced. Due to the delay in commencement of the provisions of the ADM (Capacity) Act Ireland has been unable to ratify the United Nations Convention on the Rights of People with Disabilities.
The current legal framework (Wardship) for substituted decision making for people deemed of "unsound mind" amounts to a complete denial of a vulnerable adult's human rights. Nonetheless, from 2012 to 2015 there was a 36% increase in wardship applications, and indications of the inappropriate use of the wardship process to enable the discharge of vulnerable older people from acute hospitals.
Furthermore, people who are existing wards at the time of the commencement of the ADM (Capacity) Act 2015, and whose capacity will be reviewed to bring them within the new supported decision making regime, will be further subjected to degrading treatment as the new legislation does not grant the rights to legal aid or other representation in the reviewing court. 
Recommendation
 The State should ensure that a statutory right to independent advocacy for vulnerable adults is provided for within legislation on Deprivation of Liberty, and on Safeguarding.  State to take steps towards the ratification of OPCAT and establishment of a National Preventative Mechanism (NPM), and to include residential care centres/congregated settings for older people and people with disabilities in the places of detention to be monitored by the NPM.
